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JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 
Powers of Entry and Powers to Make Local Laws that Affect Private Land under the Local Government Act 

1995, Seventh Report 
MS M.M. QUIRK (Girrawheen) [10.18 am]:  I present for tabling the seventh report of the Joint Standing 
Committee on Delegated Legislation entitled “Powers of Entry and Powers to Make Local Laws That Affect 
Private Land Under the Local Government Act 1995”. 

[See paper No 1119.] 

Ms M.M. QUIRK:  The report’s genesis has taken a long time.  It raises issues of fundamental importance for the 
liberty of the citizen.  Before I comment on the contents of the report, I thank the clerk assistant Nigel Pratt, who 
first raised the issue when he was principal advisory officer to the committee some years ago, and more latterly 
Denise Wong, Jan Paniperis and Anne Turner.  Their help in compiling this report is much appreciated.  I am 
very pleased that we have finally managed to table it after its fairly lengthy gestation period. 

Underlying the report is the inevitable tension between disallowance of subordinate legislation in the public 
interest and the objective to advance the legislative agenda through regulation.  This report can be seen as a case 
study of the Local Government Act 1995.  The report examines the extent to which that law erodes the common 
law principles of right of entry onto private land to permit local officials to enter for a variety of purposes. 

When the Local Government Act was first passed in 1995, it was seen as creating a much more flexible and 
autonomous regime under which local governments could operate.  It was seen as a shift away from a 
prescriptive system to a broader framework for the operation of local government.  Under the Act, local 
government was given general powers to make laws and provide services and facilities for the good government 
of the people in its district.  In particular, the rationale was that instead of being restricted to prescribed specific 
functions and procedures, local authorities were given more general powers to perform a broader range of 
functions so long as they could be categorised as falling within the ambit of the general function of providing 
good government. 

Since the enactment of the Local Government Act in 1995, the committee has looked at a range of local laws 
made under the Act.  In particular, the committee has looked at the rights of entry of local government officials 
under the Act and the ambit of the powers conferred thereunder.  Under section 3.5 of the Local Government 
Act, local authorities are permitted to make laws that are required or permitted to be prescribed, or are necessary 
or convenient, for the performance of their functions under the Act.  The contentious issue for the consideration 
of the committee was whether the powers to make laws for the entry onto private property should be interpreted 
narrowly or widely.  We had no direct case law to assist us in our task.  We also saw a conflict between section 
3.1 of the Local Government Act, which exhorts a liberal interpretation of the Act, and the underlying common 
law presumption of the right to quiet enjoyment of private land, which, of course, would favour a much more 
restrictive interpretation of such rights.   
Over the years the prevailing view of local governments, which has been backed by legal opinion - a number of 
legal opinions referred to are annexed to the report - has been that purported local government laws were 
necessary and convenient for their operations and, as such, were not ultra vires.  However, part 3 of the Act 
contains a number of sections relating to entry, and these are specific in nature.  For example, section 3.25 deals 
with the issue of notices to owners and occupiers of private land relating to matters specifically referred to in 
schedule 3.1.  Similarly, section 3.27 of the Act sets out the activities that local government can carry out on land 
that is not council property, and, again, specific reference is made to a number of activities under schedule 3.2. 
It was considered that if entry can occur in all the circumstances in which it is necessary or convenient, the 
question arose as to what obligations would operate to comply with the notice requirements if those obligations 
were limited to the circumstances set out in the schedules.  As I said, schedules 3.1 and 3.2 deal with a level of 
detail that would not have been anticipated had there been no intention for the listed circumstances to be 
exhaustive.  For example, schedule 3.1 permits entry in a number of circumstances, such as to prevent water 
from running onto land; to place a number on the premises; to repair or modify constructions causing damage to 
a public thoroughfare; to ensure enclosure of unsightly land; to cut back overgrown vegetation and remove 
rubbish; to take measures to remove sand drifts; and to ensure that a tree endangering neighbouring land is made 
safe.  Similarly, schedule 3.2 sets out prescriptive and limited circumstances in which powers can be exercised.   
Against those circumstances are the underlying common law principles.  For centuries the power to exclude 
strangers from one’s property has been regarded as an inviolable principle.  At common law every unauthorised 
entry onto private property is considered a trespass.  In summary, a man’s home is his castle.  As Sir Edward 
Coke famously said in 1604 in Semayne’s case - 
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 . . . the house of every one is to him as his castle and fortress, as well for his defence against injury and 
violence, as for his repose  . . .  

That principle was adopted also in the case of Entick v Carrington in 1765, which continues to be relied on 
today.  In that case Lord Camden said - 

By the laws of England, every invasion of private property, be it ever so minute, is a trespass.  No man 
can set his foot upon my ground without my licence, but he is liable to an action, though the damage be 
nothing . . . If he admits the fact, he is bound to shew by way of justification, that some positive law has 
empowered or excused him. 

These authorities are not arcane, nor are they merely of historical interest.  They represent the status of the 
current law of Australia.  In the case of Coco v The Queen in 1994 the High Court expressly relied on these 
cases to find that a trespass had been committed by the installation of a listening device by law enforcement 
officers under the purported authority of Queensland’s Invasion of Privacy Act 1971.  In that case a standard 
warrant for the installation of a listening device under the Act was held invalid, as it failed expressly to authorise 
entry onto private premises.  The High Court, comprising Chief Justice Mason and Justices Brennan, Gaudron 
and McHugh, stated - 

The courts should not impute to the legislature an intention to interfere with fundamental rights.  Such 
an intention must be clearly manifested by unmistakable and unambiguous language.  General words 
will rarely be sufficient for that purpose if they do not specifically deal with the question because, in the 
context in which they appear, they will often be ambiguous on the aspect of interference with 
fundamental rights  . . .  

It was on the basis of these underlying principles that the Joint Standing Committee on Delegated Legislation 
subjected a range of local laws to scrutiny.  These local laws included entry onto land for actions to remove rusty 
fridges, garden gnomes and bees; to abate nuisance lighting; to repair and inspect boundary fences; to inspect the 
conduct of amusements at a carnival on private land; to prevent trucks being driven on private land between 11 
o’clock in the evening and seven o’clock in the morning; and to inspect the erection of signs and hoardings on 
private land.  The difficulty is that none of those activities is specifically mentioned or authorised in the 
schedules to the Act to which I have referred.  It was therefore necessary for the committee to examine these 
laws, apply these principles and decide whether they were within the scope of the Local Government Act.  The 
committee found that, because of these underlying principles, the Act requires entry onto private land to be 
carried out only in certain circumstances; that is, with the permission of the owner or the occupier; in an 
emergency; by warrant; or, if entry was authorised specifically, under the schedules to the Local Government 
Act.   
It was the committee’s view that all the examples I previously referred to were ultra vires.  The impact of the 
committee’s finding was obviously significant, and we therefore sought an opinion from senior counsel.  
Mr McCusker, QC’s opinion is also annexed to the report.  He concurred with the committee’s view.  He said 
that this was a case in which specific mention of some powers militated against more generic powers being 
inferred.  He also believed that the capacity in the Act to amend regulations to create more categories of 
circumstances authorising entry suggested that the Legislature did not intend broader powers to be inferred or 
implied.  He stated also that the common law presumption, enunciated in cases such as Coco, prevailed unless 
expressly rejected. 

In the light of the foregoing, I am pleased to say that the minister has agreed to amend the schedules to the Act to 
broaden the circumstances so that local authorities can enter onto private property.  In this context the committee 
has had some dialogue with the Western Australian Local Government Association on this issue.  In the course 
of the Act being reviewed more generally, it is anticipated that the minister will look closely at these issues to 
ensure that local government has the ambit of power that it needs, without unduly trespassing on owners’ or 
occupiers’ rights. 

In conclusion, these cases illustrate that although the committee considered only local laws, it is important that 
they nevertheless receive a high level of scrutiny, because their operation has the potential to erode fundamental 
rights.  The committee was pleased to note and took some comfort from the fact that the common law prevails, 
despite many incursions by authorities under various laws, and that the state of the law is essentially that which 
was enunciated by William Pitt in 1766 - 

The poorest man may in his cottage bid defiance to all the forces of the Crown.  It may be frail - its roof 
may shake - the wind may blow through it - the storm may enter - the rain may enter - but the King of 
England cannot enter - all his force dares not cross the threshold of the ruined tenement. 

 


